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D. CELLULAR AND PCS PROVIDERS COMPETE FOR THE SAME CUSTOMERS

1. The services offered are the same, as evidenced, for example,

by the Washington/Baltimore area customer brochures of Sprint

Spectrum and Cellular One which are attached hereto at

Exhibit 4.

2. The handsets utilizeQ by customers will often work on both

cellular and PCS networks.
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IV. THE NEED FOR I-ISQIATE INTERIM BELIEF

o

o

Whether the commission proceeds on the basis of: (a) the voluminous

record already before it regarding the lack of a need for the

structural separation rule and the benefits which would flow from its

elimination (as such record may be supplemented by a new, expedited

request for comments in this proceeding), or (b) the rationale

employed by the 6th Circuit regarding the similarity of PCS and

cellular and the requirements of section 332 of the Act, the result

should be the same -- the elimination of the rule (in whole or in

part) .

While SBC believes that the Commission already has before it ample

evidence to eliminate Section 22.903 (in whole or in part) without

further notice and comment, if the Commission decides that further

comments are warranted -- a process which must be highly expedited in

light of the 6th Circuit's decision -- the Commission should

immediately grant various forms of interim relief.



o
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The interim relief which SBC (and others) seek at this time is

necessary in light of the dynamic forces currently at work in the

telecommunications marketplace, which will be greatly enhanced by the

passage of the new legislation; these include:

(a) the fact that numerous competitors of the Bacs are offering

various forms of combined services and "one-stop shopping",

which the Bacs' customers want but which the Bacs may not now

provide to their customers;

(b) the emergence of PCS which can be offered on an integrated basis

with local exchange service; and

(c) the offering of wireless services (on a facilities-based and/or

resale basis) by the large interexchange carriers.
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Such interim relief is further warranted since, even if the

Commission were to conclude -- in connection with a new expedited

comment process -- that some forms of separation between BOC local

exchange and cellular services are appropriate, it is inconceivable

that the FCC would continue to endorse the "maximum separation"

requirements of Section 22.903, in light of the positions the

Commission has taken in other recent proceedings; therefore, at least

certain aspects of Section 22.903 should be waived and modified

immediately so that the BOCs can respond to the current marketplace

forces and provide the services their customers desire.

The interim relief which SBC believes the FCC should grant

immediately (or at the outset of a new, expedited comment process)

includes:
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A. MOST IMPORTANTLY, a waiver -- applicable to all BOCs -- of the

following subsections of § 22.903:

1. Subsection (b) (2) requiring separate officers;

2. Subsection (b) (3) requiring the employment of separate

operating, marketing, installation and maintenance

personnel; and

3. Subsection (b) (4) requiring the utilization of separate

computer and transmission facilities.

4. In addition, the Commission should amend the definition of

"BOC" for purposes of subsection (d) to correspond to the

definition in the prior section 22.901, which defined a

"BOC" as being the affiliate which provides the landline

local exchange telephone service. 3

B. The extension of SBMS's CLLE waiver to the other BOC cellular

affiliates.

3 The Rules provide that the Commission may grant such waivers and amend its
Rules on its own motion. See 47 C.F.R. §§ 1.3 and 22.119.
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The grant of such interim relief will enable the BOCs immediately to

bring to consumers the benefits of integrated services and one-stop

shopping and service which the Commission has recognized on numerous

occasions.

Most recently, in its Memorandum Opinion and Order on Reconsideration

of its order authorizing the transfer of McCaw's cellular licenses to

AT&T (MO&O on Recon., File No. ENF-93-44, FCC 95-425 (released Oct.

30, 1995», the Commission stated that:

(a) "We believe that the benefits to consumers of 'one-stop

shopping' are substantial.... " (MO&O on Recon. at .. 15)



o
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(b) "The ability of a customer, especially a customer who has little

or infrequent contact with service providers, to have one point

of contact with service providers, to have one point of contact

with a provider of mUltiple services is efficient and avoids the

customer confusion that would result from having to contact

various departments within an integrated, multi-service

telecommunications company, such as AT&T/McCaw, to obtain

information about the various services AT&T/Mccaw provides."

(IQ. )

(c) "A customer who contacts AT&T/McCaw about interexchange service,

even for use with a BOC's cellular service, should not be barred

from obtaining, at the same time and place, information about

CPE, enhanced services, or cellular service that AT&T/McCaw

could also offer that customer." (Id.)

Customers will benefit from new services including, for example:
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(a) The offering of a single voice mailbox to which all calls are

routed regardless of the mode of transmission involved;

(b) The availability of services and devices such as FreedomLinkTH or

FreedomPlus TH offered from a single retail source;

(c) A single bill and the ability to pay it with a single check; and

(d) A single call and point of contact for repair, maintenance and

billing problems.

By eliminating the substantial and unnecessary costs of structural

separation, SBC can be a more efficient, cost effective competitor,

which will directly benefit consumers through new services, reduced

cost and ultimately the opportunity for lower prices.
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IV. CONCLUSION

o For the foregoing reasons, the commission should:

(a) reject any effort to broaden its inquiry beyond that called for
by the sixth circuit; and

(b) promptly issue a further notice of proposed rUlemaking directed
specifically at eliminating Section 22.903 (in whole or in
part).4

o Either before, or at the time the Commission seeks additional comment

in this proceeding, it should grant interim relief on its own motion,

consisting of:

(a) a waiver applicable to all BOCs of subsections (b) (2), (b) (3)
and (b) (4) of section 22.903;

(b) an amendment of the definition of "BOC" for purposes of
subsection (d), to make clear that "BOC" only means the LEC
affiliate (as was the case under former section 22.901); and

(c) an extension to all BOC cellular affiliates of the recent CLLE
waiver granted to SBMS.

4 A draft NPRM, modeled on that used in the Fin-Syn proceeding, is attached
hereto at Exhibit 2.
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fCCt2-S73

...........
,.... eo..lIIIicadoftI Con".iuioft

w.......... D.C. 10554

MY DocMt No. 90010

In the M8lter of

Evaluation of the SyndicMion and
FinanciaJ [nt.rat Rules

SK'OND nJII1'RD NOTICE or
PIIOPOID RlILEMAJUNG

~ DIcenIber ;U. 1m; R.......: Deawtblr 31. 1m

C...... Dates FIbnw'7 1. 1"3II.,., Com... D8tr. ' .....r7 1', 1"3

8J the Commission: Chairman Sika issuinl scpante
statem.ftl.

I. INDODUcnON
I. O. Novembe, 5. 1992. the U.S. Coun of Appeals for

lhe SPatb Citclld in Sdaatz Cl1ntl1U111ic.wou, 11Ie., " IlL.
II. FCC (SdaatZ)1 v__ Ihis Commission's decision r....•
inl and modi"'.. ill ftnaftcial int.,.. and syndication
rules.Z Th. Coati invalilllled the Commitlion's cItcision
ela1K insofar _ the Court found it to abfOptt the oripul
(1970) ftftUlCiai in...... and syndication rules.z The Court
saa,.a ill dIciIioa lor 110 cl.,s. remalldlnl the matter to
lbe Com...... for ,..,... proceedlnp consislent wl'h its
ru.... [n tbia Slcou ,,,,*, Nolke of I'ropolCd If.......•
jill .. _II. com....nt with reprd to how we shoulel re
sol"" the Coun's concems.

II. IACKGaooND
2. The ftnaacial interest and sJndlcacion rules. oripully

.... in 1970 desiped to limit lhe power of the
b,.... t ,.....,q over Ie....... "opamminc.
The rus. prolUbiled tM te MlworllS from acquir.
in• .., ftftIIICIal inIa'IIIta i. the bra.dr. of0"'" prodw:iId pll'O$•• (b., P not 101el, pro-
dUClll '" t'" MtWOrk) _her thaa the rip, to .xhlbit such
procrallll Oft t'" 11.. Tbe rula allO prohibited the
Mt.Writs frotn aeti¥el, In Ih. domaaic syndlca-
tlOft busiIl.-. or frolll nl aftJ OftlDiftl interal in the
syndaion of proan_ for non·network~ dis-

lribution. Networks were allowed. however. 10 syndicate
ou&side th. United Stata prolfams 1h8l they solely pro
duced or that were produced b! foreip entities.

3. In 1991. Ihis Commission Ii.termined. aft.r an ext.n·
sive nOlice and comment rul.makinl proceedinl and an fll
bMc hearin.. th8l it should relo. bUI not repeal lhe finan
cial inc.,. and syndication rula. Accordinliy. Ihe 1991
rula: (I) eliminated nstriccions on MCwork ownership and
syndicl&ion of "..work prolf-mmi"l U 10 all "ypans and
aU pfOll'ams othlr Ihla prime time entertainment pro
p-amminl: (2) allowed netWOrks to retain III ripli in aU
"In·house" productions: (3) permitted networks 10 fill up
10. !tilt not mc;n thaa. 40 percent of lheir prime lime
entertainment seW." with "in·hou.." productions: (4)
allowed networllS to lCCI'liN aU rlplI. includlnl IinaaciaJ
in...... clo...ue synd6cl&ioa rilhll and fonlp syndia
tioa rlatus. in oullicle productions on their own or anoeller
networil.. subject to c:enain Slftpards: (51 aUowed networks
10 ..... in fonip syndicl&ion of network pro....ms wilh·
ollt IimiUltion: and (6' "Iowed limited network p.nleip..
lion in first·run syndaion, Th. Colftmission also adoptcli
a new deftnition of "network" and imposed cen_in behav·
ioral saftpwds.·

IlL DISCUSSION
4. Th. Court su.......... lwo importanl upectl of t'"

Commillion', ,....,. In this proceedi".. Fint.....
Court .._ wilh lhe eo.million's IJIterminatiolllh8lthe
stfUCtllN of the I...... indUliry hu chanpel sipifi.
CIftIly since lhe fi...... interesa Inli syndication rula
...... .,... in 1m. fe.., al 04. Scond. th. Coun
...... tbM the Co--... the alltbori" to rep_
I'" MIWOflII in the public interesa. CO"..
niaa. or -..it, lla the authorit, to ralrict
neework propammi.. _li__ ID • to Iost.r a diven", of
propamllli.. IOU"* _ ....n if thl networks were
wit_tan, market Sc".,= III "10.

S. The Coun a.o...... thal while Ihe modified
rul. apptlf pIlUlU tIe dIciIion dilt not address all Ih.
objections 10 lhe eo_......', approacll that Wire raised
in 1M rec:ofd of Ihia prollIII&inl. The Coun concluded.
Ihenton. lhal .be eo.lIUIIiOIl·s ju»eification for the 1991
ru" .. i.......... n. Cotlft remanded Ihe decision 10
Jive the Com••Ioa. opflIItunicy to better uticulate its
jUlliftcllllon. The CoUll..... Ih8l such a proceedinl
could result in si...... modilialions in Ihe rules.
.scW,8l12.

6. The Court _ ........... w.,randne funller
e.,1InIlliOft. It the Collltllitiion did not rapond
to 1M n.worM· ~_ thlt lhe 1991 rules do nOI
i~ tile nctworu' .... to tile prosrammlnl market
and may~ it. n. OMan Bot.... for .umple. lhal
lhe ftltworlll IbM: ,.. 40 percut IimiUltioa on Ihe
araount of prt ,_ ...._ they can suppl, from
in·_.. pIOdtlClloft ill • .. ratrictioa: ha.inl no coun
..".,. in Ihe orip_ ru...• Sdun a, 13.
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7. Funher, lhe Court opined lhat the I~I rules appear
10 harm rather rhan to help ouu. producen as a whole.
especially the smiliest Ind lease able to belr risk. by reduce
inl their barpinin, options. The COIU1 1110 slaled Ihlt Ihe
Commission's decision did not fUlly expllin how Ihe 1991
rules preyent networks from extractin, financial inleres:s
or syndication riahts from oUlside producen. In panicular.
il queslioned whether the new salquards It.,.• Ihe 300d1y
phased nepialions) could provide meaninpul prolection
apinst extraetion. Scll",z at 16.

8. The Court also Slated lhat the Commission failed 10
responc.l ro Ihe Ir,ument Ihat its rules limit competition
with lhe ~lished networks. lhereby Iimitin. rather lhan
promotin, diversity. Specifically. the Coun noted lhat the
1991 rules limit Fox BfOIIdcMlifti Company to supplyina
no mOR than IS hours of prosr....lJlinl to its affiliates if
Fox is to remain e.mpc from tM 1991 rules. Thus. the
Coun found Ihese rules to ......n Fox's incenti'Ves to
furnisb prime-time prop'ammina to iu affiliates. man, of
whom are traditionally weak UHF stations, which appeared
contrary to the Commission's desire 10 strenllhen such
slations. Scluu: at 17-11,

q. The Court also found I hat the Commission's 0,", did
not adll4ua..ly addr. the 1913 r,IWII;'., DtcWo" and
RIIIMIS! fo, F",lh" COIIIIl'lI". in Docket 82·34S,' and its
\epl silnifu:ance as a Commission precedent. The Court
said that lhe Commillion should have beller explained the
differences between the 1913 r''''illlrt,'t Dtcuio" and lhe
19q1 0,.,. Finally. the Coun saUllhat while lhe Commis·
sion's 0,., states lhat a primary purpose of the 1~1 rules
is to promote "diversity", the Commission did nOl define
lhe term nor adequately eaplain how Ihe IIMI rules pro
mOll diversity. ScJuuz al 19. AccordinllY, we seck specific
comment on whethel' and how the 1IMI rules arc likely to
preserve or enhance diversity of prime time broadClSl le1e
vision propamminl senices Ind outlets.

In The COlin conceded that tnc arauments raised by the
lUSlice Departmenl. the netWOrks and otl\crs with reltllCt
10 the eIf(lCt of the 'rules on cOIIlpetition. risk-sharinl Ind
diversily may be speculative. theoreticil or wron,. These
• rlumenls were. however. suflkienlly persuasive. in the
Court's opinion, 10 ha.. placeld a burden of explanation
lhat the Commitlion did not 1ftCC1. In remandinl lhe mai
ler to tM Coer.mission. the Coun sUlPSled thll w~ could
seck 10 "rejustify- the 1991 rules or. in lhe allernative.
draft new rilles. The Coun imfllD5Cd a deadline of 120 da)'5.
The Coun noted that the Commission may ask lhe Coun
for a stay. but. fliliftl IhaI. aU Commission financial inler
esc and fYndicllion rules woWd be eliminated afler 120
days. In colDpllanc:e wilh the Court's mandate. we intend
10 ret..ine the ....nsi.- record already compiled wilh I
'View toward rteoncilinl new or re'Vised rules. if any. with
ltlc Court's coacerns. Comtne\ters are inyited 10 submit
ne", informatioft in support Of the 19q1 rules or, in the
altemld".. to propose a rey" sct of financial interest and
sylldiCltion rules. Comments should not merely reiterate
panies' pcHilio8l already on t'" record. but should inSlead
respond speciftcaUy and directly 10 Ihe Coun's opinion and
lhe ."l'Oprilte Commission response. In addition. we will

DftiIiolt 11114 Itq...,,/orF~ COlli_II" permitted nea'llOl'k
oc-.lic sylldlcllion of any pl!Dsramminl. Th. I~I rilles ,..
11_ I'" prior sYlidiellion praftibilion. but invoked a Kltedul·
inl saltparcl _ an inl.rim meau".

consider lhe impact of relulatory chan... and mark.lplaCe
de.-Iopment» lhal have «curfed durin, Ihe inlervenin,
period. For .xample. commenters may want 10 lSSCII the
impact of lhe Commission's modified network-eable rules:
or Ihe prop'lm access and induSlry slructural re'View initia
lives required by lhe 19CJ2 Cable ACI.' In Ihis reprd.
commenters afe invited 10 .... lhe need for I re'Vised
review period or the adoption of a presumption of sunlCt
of any future rules in Iilht of the Coun's remand, We
panicularly encoura.. panies to consolidate their pleadinp
whene'Ver poaible.

IV. ADMINISTIlAnvE MATt'E1S

A. IlepIMory FleKIbUIty Anal"
11. As required by Section fI03 of the Rqulalory Flai

bilit, Act. lhe FCC hu prepared an initial repalatory neai
bilil' analysis (lRFA) of the Cllpected impect of these
proposed policies and rules on small entilies. The IRFA .is
set fonh in Appendix A. Written public comments are
req__ on 1M IRFA. Th.. commentS must be filed in
accordance with lhe same filinl dadlines as I:Omments on
lhe rest of the Secoftd F",., ,v0l;« of Proposed ItMlt".IIIe·
illl. but the, must "ave a scparate and diSlinet helllini
dailftllinl them as respon5C5 10 lhe rellliatory nexibilily
analysis. The Secrellr, shall CMlIC a I:opy of this SecOtld
F"'*, ,Votict of P'OpGHd 1t""lflcIIt.ua,. includinllhe initial
relulltory nexibility Inal)'5is. to be senl 10 Ihe Chief Coun·
sel for AdYOClCy of the Small BusiRe5li Admini51ralion in
accordance with Seclion 603(11 of lhe "-Iulltory Flexibil
ity Act. Pub.L, No. 96-354. (14 Stat. I [€H. S U.S.c. Section
601 " Hq. (198U.

I. Ix Parte
12. This is I non·restricted notice and comment rule·

makinl proceedin.. Eot ,.,. prae,ultions are permilled.
excepc durinl Ihe Sunshine AII'r. period. pro"ided lhey
are disclose.J as provided in lhe Commiuion's rules. S"
gt"trlllllly ~7 C.F.R, Sections 1.1:02. 1.203. and \.206(a).

C. Con....nt Proceftns
13. Pursuant 10 applicable procedures ~l fonh in Sec·

lions UIS and I.·U9 of the Commission's Rula. 047 C.F.R.
Seclions l.~IS and l.o4I'l~. inlerNed panies may file com
ments on or before F....'J 1. I"). and reply comments
on or before ,....., 16. 1993. To flle formilly in this
proceedin.. you mUll file an oriai.1 plus five copies of all
comments. reply comments. and suP,.".inl comments. (f
you want each Commissioner to receive a penonal copy of
your I:omments. you must nle an oriaiftal pllll nine copies,
You should send commentll and reply comments tl) Office
of the Secrellry. Federal Ctlmmu.ications Commiuion.
WashinllOn. D.C. 20554. Com."..... and reply comments
will be available for public inlll*:tion durin. repllr busi
ness hours in Ihe FCC RefeNnce Cent.... Room 23Q. 1919
M Street. NW.. Washineron. D.C, 20554.

4 cu FCC 2cI II 100.
- Set R,poN .114 0,., in MM Dockft ~o. Hl·"~. 7 FCC Red
6156 (IQQ21.~ ,,"dPt,.• Sc,. Cable T,leYision COllJlImer 'rutlClion and Compelilion
ACI of \Q9z. 'lib. L. No. 102·)115. 1I1f1 Sl:Il. 1\~2).

%%4
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14. ne Commillion musa reach a decision in an expedi
tious manner. in Iipt of the 12Q.day deadline imposed by
the Coun. Th.... comments on lhe iuues railoed in this
StC_ F,.". Noli« "f PfOPOItd R,,14/f11llcin, shall not
exceed thin, double-spllCeCl typed paps. and reply com·
menlS shall Rot exc_ twenry double-spaced typed paps.

D. 0nIeri•• aa...
15. Au.horilY for this proposed SteOM Furth,r NorK' of

P,opoHd " ..-.Jun, is con.lined in ')ections 4(i) and m.
and lOt. 303(1). 303(r., 313 and 314 of the Communica·
tiolll Act of 1934, U amended. 47 U.S.C. n 154(i), IS4(j),
301,303(1), 303(r., 3U and 314.

16. For f\lnhllr informa.ion on this proceedina. conlact
JudicII Herman, M_ Media Ifureau. (202) 632·6302.

FEDERAL COMMUNICATIONS COMMISSION

Donna R. Seare,
Secretary

APPUIDiXA

....... ........, Fl.llibillty Anal"

Pursuant to the Reculatory Flellibility Act of 1980. the
Commission finds:

I. ..... for «taM. This SecoY F""wr NOlie. o/Pro·
poIMR~ is inilialed to obtain comment reprdinl
the r.. Klion the Co..",ission stlcKlkl take in
r '0 .... Coun's remand of the Commission's de·
c'" in .... 0"., in tllil proceedin&-

IL 0t/faitIa. Th. Co...ission seeks 10 review and pcr·
h. ~ify its 1991 fiRIIICw interest and syndicalionru" Ua Ilpt of.he Coun's decision.

ilL LfpIIIMriJ. Accion u propoted for Ihis ruleRllkinl is
c...... ia Sectiou 4{i). 4{j). JOt. J03m. 303.,.. 3U and
3t4 oIt'" Coauaunications Act of 1934. u amended. 47
U.s.c. II 154(1). U4(j), JOt. J03(i), 303(r). 313 and 314.

IV.~.~, 11II4 oth" e0Ifl/lWUlc' rtq"",.
.... No....

V. ,..,. ruIG ~. owrWp, ""PUc_ 0' eo,,/Ik, ...;rll
,.. .... No...

VI. o...li., potrlllillA im,., 11II4 ""mber 0/ smflll
,.....~ Any rule ..... in this proceedinl could.... Ie"'.a PfOII'UD producers. teie'rilion networks
..................... no.......work teanision "ations.
CIIIII Iftisio" proplm producers. cable
teIMtIl.. .. and cable televisio" operaton. After
• .. • _ ..IUS ia lilil proceedi".. the Commis-
.... will iM .he impact of any rule chanps
.. -a and set lonll our findinp in lh. Final
'.""ry F1aiIMlity Anaa,sis.

VII. All, ........ """"'VU minilftizin, impel all
.... ,..., .,.., COlUUrcllf with ,we" obi""''', None.

STATEMENT or fCC CHAIRMAN ALRED C. SIKES

R....l.. lb. 1__•••• or the "Ftnuclal I.......
a. S,ndiclldoll" Rule

I continue stronal, to believe Iha. the Governmenc
should not be involved in (ommerclal baules be.ween tele.
vi" nelworks and the producer communi.y in pneral 
eS1MlCiaily lhl bil multinational enllnainment companies.

I can hypothesize. ho....r. sound pUblic policy reuons
....,I\y some limited wvernmlnt roll mil"t be warranleG if
it were clearly shown Ihere is no other means of foster,nl
more pnulne procram divenily. Consequenlly, commen·
ten shoukl address - and debate should surround - the
q...uon whellier Ihe networks. if they were accorded free
reia. would be more or 1_ hospitable to prospective or
IlIIC:eftl producers. es1MlCially those Wilh new procramminl
ideal. If networks are likely to be less hospitabl•• commen
ters shoukS then recomlMnd reuon.1e steps lhis apncy
milt" lake to ensure an environment Ihat is mote conduc
ive to allowinl prospective or naseenl producen 10 make a
contribution.

It may well be that there II no &Ood rCHOn to Hlume
any Government rules would be pUblicly beneficial - or.
more accurately, work markedly bluer tha.. a marketplace
solu.ion. Markets need not work bet.er than relulation to
be desirable; all mara.. .... do is work • effectively •
replation and, u a..yone ,xposed to th. replatory procca
appreciates. il is not hard to work "u effective'y" • rep•
tioa. We should. ho.... Inctnvor to ellplore fully .his
one questio.. of how bill to foster a proaram production
.".ironmenl conducive to a divenilY crea.er lhan we enjoy
loa,. Comll'ents on this poilll. accordinpy, woukS be
welcome.
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D R AFT

FCC 95-__

Before the
FEDERAL COMMUHICATIONS COMMISSION

Washington, D.C.

In the Matter of

Amendment of the Commission's
Rules to Establish New Personal
Communications Services

GEN Docket No. 90-314

SECOND NOTICE OF PROPOSED RULEMAKING,
TENTATIVE DECISION AND ORDER

Adopted: February _, 1996; Released: February _, 1995

Comment Date: March _, 1996

Reply Comment Date: March _, 1996

By the Commission:

I. INTRODUCTION

1- On November 9, 1995, the U.s. Court of Appeals

for the sixth Circuit in Cincinnati Bell Telephone Co. «

et al. , v. FCC et al. (Cincinnati Bell)l granted

1 Cincinnati Bell Telephone Co., et al. v. Federal
COmmunications COmmission and the United states of
America, Nos. 94-3701, et al., Slip opinion (6th Cir.,
November 9, 1995).
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BellSouth Enterprises's Petition for Review of that

portion of this Commission's decision in the Broadband

PCS Order in which the Commission declined to reconsider

the cellular structural separation requirements of

2Section 22.903 of the Rules, 47 C.F.R. § 22.903. The

Court determined that it was arbitrary and capricious

for the Commission to have declined to reconsider the

structural separation requirements which apply to the

provision of cellular service by a Bell Operating

Company (BOC) when it concluded that such requirements

were not necessary in the context of local exchange

carrier (LEC) , including BOC, provision of Personal

Communications services (PCS). The Court directed that

the Commission proceed promptly with a reconsideration

of the Rule.

2. In this Notice, we seek comment regarding how

we should resolve the Court's concerns and we

tentatively conclude that Section 22.903 should be

eliminated from the Rules. We seek comment on that

tentative conclusion. We also hereby grant certain

interim waivers of and adopt an amendment to section

22.903.

2 pes Second Report and Order in GEN Docket No. 90-314,
8 FCC Red. 7700, 7751 n.98 (1993) ("Broadband PCS
Order") .
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II. BACKGROUND

3. The cellular structural separation rule,

originally adopted in 1981, was designed to limit the

ability of AT&T (and, after divestiture, the BOCs) to

cross-subsidize the provision of cellular service and

discriminate against unaffiliated cellular carriers with

respect to interconnection to the landline networks. 3

The rule continues to require the same degree of

"maximal separation" which, at that time, was applied to

the provision of enhanced services and customer premises

equipment under Computer 11. 4 While, subsequent to the

Final Decision in Computer II, the Commission has

See Final Decision, In the Matter of Amendment of
Section 64.72 of the Commission's Rules and Regulations
(Second Computer Inquiry), 77 FCC 2d 384 (1980), recon.,
84 FCC 2d 50 (1981), further recon., 88 FCC 2d 512
(1981), aff'd sub nom. Computer and Communications
Indus. Ass'n. v. FCC 693 F.2d 198 (D.C. Cir. 1982),
cert. denied, 461 U.S. 938 (1983).

3 ~ Report and Order, In the Matter of an Inquiry
Into the Use of the Bands 825-845 MHz and 870-890 MHz
for Cellular Communications Systems; and Amendment of
Parts 2 and 22 of the Commission Rules relative to
Cellular Communications Systems, 75 FCC 2d 469 (1981),
recon., 89 FCC 2d 58 (1982), further recon., 90 FCC 2d
571 (1982), ~ for review dismissed sub non. United
Sates v.~, No. 82-1526 (D.C. Cir. 1983); Report and
Order, In the Matter of Policy and Rules concerning the
Furnishing of Customer Premises Equipment, Enhanced
Services and Cellular Communications services By the
Bell Operating Companies, 95 FCC 2d 1117 (1983), aff'd
sub nom. Illinois Bell Telephone Co. v. FCC, 740 F.2d
465 (7th Cir. 1984) ("BOC separation Order").

4
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generally replaced structural separation with non-

structural safeguards in the case of enhanced services

and CPE,5 we have retained the BOC cellular structural

separation rule, pending a separate proceeding regarding

the implications of BOC provision of joint local

exchange and cellular service. 6

In the BOC Separation Order, the Commission said that
it would review the appropriateness of the cellular
structural separation rule relatively soon. BOC
Separation Order, supra, 95 FCC 2d at 1140 ("[W]e intend
to review the appropriateness of the separation
conditions within two years following the BOCs'
compliance with the Computer II structural separation
conditions, as modified in this order, in light of
prevailing circumstances."). In the Notice of Proposed
Rulemaking leading to the Broadband PCS Order in this
proceeding, the Commission specifically sought comment
on the elimination of the Rule, and numerous parties
filed comments and reply comments urging elimination of
the rule. Notice of Proposed Rulemaking and Tentative
Decision in GEN Docket No. 90-314, 7 FCC Rcd. 5676, 5706
(1992) ("[W]e ask for comment on eliminating the BOC
separate sUbsidiary requirement for cellular telephone
service."). However, in both the Broadband PCS Order,
and in the CMBS Second Report, cited at footnote 9,
infra, the Commission declined to reconsider the rule
pending a further proceeding.

5 A recent discussion of the history of structural
separation is set forth in the HfRM, In the Matter of
Computer III Further Remand Proceedings: Bell Operating
Company Provision of Enhanced Services, CC Dkt. No. 95
20, FCC 95-48 at " 3-10 (released Feb. 21, 1995).
6

Nevertheless, the Commission has waived the rule
in appropriate circumstances. See Memorandum opinion
and Order in Docket No. CWD-95-5, FCC 95-437 (released
Oct. 25, 1995) (granting waiver to Southwestern Bell
Mobile Systems to provide competitive landline local
exchange service on an integrated basis with its out-of
region cellular systems).
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4. In the Broadband PCS Order, this Commission

stated that it did "not believe that the record in this

proceeding provides enough information for us to

eliminate (§ 22.903] at this time.... "7 In that

Order, however, the Commission concluded that the non

structural, accounting safeguards were sufficient to

protect against possible abuses in the joint provision

of local exchange and PCS service and, accordingly, the

Commission determined that "no new separate subsidiary

requirements are necessary for LECs (including BOCs)

that provide pCS."8 The Commission cited several pUblic

interest benefits to be achieved through the joint

provision of local exchange and PCS service, including:

(a) significant economies of scope; (b) expansion of the

PCS networks; (c) a broader range of PCS services at

lower costs to consumers; and (d) adapting the wireline

architectures to better accommodate PCS services. Id.

The Bacs have argued in this proceeding, and elsewhere,

that these same benefits would be achieved with respect

to cellular service if section 22.903 was eliminated.

5. The decision not to impose structural

separation on the provision of PCS reflected a balance

7

8

Broadband pCS Order at 7751 n. 98.

Id. at 7751.
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between the costs of imposing structural separation

requirements and the benefits of not imposing them. In

light of the benefits, noted above, and the commission's

conclusion that "the cellular-PCS policies [i.g., the

non-structural accounting safeguards] . . . are adequate

to ensure that LECs do not behave in an anticompetitive

manner," (id.), the Commission decided not to impose

structural separation in connection with LEC (including

BOC) provision of PCS. The Commission has reached the

same conclusion with respect to LEC provision of all

other forms of CMRS, but so far has declined to address

the issue in the case of Boe provision of cellular

. 9serVl-ce.

III. DISCUSSION

6. The sixth Circuit determined that it was

arbitrary and capricious for this commission not to have

considered eliminating the requirements of section

9
~ Second Report and Order, In the Matter of

Implementation of sections 3(n) and 332 of the
Communications Act: Regulatory treatment of Mobile
Services, 9 FCe 1411, 1492 (1994) ("CMRS Second Report")
(After noting that "[i]n the Broadband PCS Order the
Commission decided to impose accounting safeguards, but
not structural separation," and deciding to apply the
same safeguards "to all CMRS providers with local
exchange carrier affiliates," the Commission declined to
impose structural separation requirements for CMRS and
also declined to address the BOC cellular separation
requirements.)
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22.903 "given the somewhat contradictory findings of the

FCC during the course of the [PCS] rUlemaking and

related proceedings."lO It noted that, in the NPRM

leading to the Broadband PCS Order, the Commission had

specifically solicited comment on whether to eliminate

Section 22.903, so as to treat BOC provision of PCS and

cellular the same. The Court pointed out that the "FCC

noted that the concerns underlying the structural

separation requirement . . . could probably be addressed

through non-structural safeguards."ll The Court was

influenced by what it described as "perhaps

Bel1South's strongest argument" that the factual

predicate which justified the structural separation

, t ' 1 l'd 12 11 th h d drequ1remen 1S no onger va 1. Be Sou a argue

that, if non-structural safeguards are sufficient to

prevent possible discrimination and cross-subsidization

in the provision of PCS, they are also sufficient for

cellular service.

7. The Court determined that the Commission had

"offered no explanation as to why it believed the record

insufficient to eliminate the structural separation

10

11

12

Cincinnati Bell, slip. Ope at 29.

Id. at 25.

lQ. at 27.
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requirement, even in light of the fact that it found the

requirement unnecessary in the [PCS] context."13 The

Court asked:

If Personal Communications Service
and Cellular are sufficiently similar
to warrant the CellUlar eligibility
restrictions and are expected to
compete on price, quality and
services, . . . what difference
between the two services justifies
keeping the structural separation
rule intact for Bell Cellular
providers?14

8. The Court directed this Commission to examine

"whether the structural separation requirement placed on

the Bells still in any way serves this pUblic

interest. "15 While the Court did not set a specific

deadline for FCC action, it instructed the Commission to

do so "as soon as possible," noting that "time is of the

essence II in light of the on-going PCS auction process

and the fact that the A and B block PCS licensees are

16expected to begin providing service soon.

9. We intend to act expeditiously in light of the

Court's decision. We believe, as we have said in other

13 l,g. at 26.

14 Id. at 29.

15 Id.

16 Id.
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contexts, that it is important for this Commission to

promote a competitive CMRS environment for all market

participants. 17 While we do not believe that PCS and

cellular are identical in all respects, and we also do

not believe that section 332 of the Act, 47 U.S.C.

§ 332, requires identical treatment of all CMRS

providers in all circumstances, we recognize that these

services are quite similar and we agree with the Court's

determination that section 332 mandates regulatory

t 'd 18symme ry among CMRS provl ers.

10. In light of the Court's decision, we have

again reviewed the record in this proceeding, as well as

the records in several related (and other) proceedings

in which parties commented on whether we should retain

section 22.903. 19

11. We are also mindful of the fact that dynamic

changes have taken place in the telecommunications

CKRS Second Report at 1493.

Cincinnati Bell at 28-29.

19 Specifically, we have reviewed the earlier record in
this proceeding, as well as comments, reply comments,
and other pleadings regarding the structural separation
rule which were filed in Docket Nos. CC-92-115, GN-93
252, ENF 93-44, CC-94-54, and CWD-95-5. virtually all
of those comments and other pleadings called upon the
Commission to eliminate or significantly modify Section
22.903.


